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Faulty Certificate of Incorporation 


The Triplex Shoe Company case, a digest of the opinion 
in which by the Delaware Supreme Court on appeal appears 
herein on page 150, under Delaware, well illustrates the 
proposition that complications, serious, often, are almost cer- 
tain to arise through faulty drawing of a certificate of in- 
corporation, and emphasizes the necessity for expert knowl- 
edge on the part of the drafters, or, in the alternative, the 
wisdom of calling for dependable assistance from one who 
by training and experience possesses such knowledge. 


Law Avoidance and Evasion 


The following, excerpted from opinions of the United 
States Supreme Court delivered on February 24, 1930, one 
in a tax case, may be added to the literature of the subject. 

“The fact that it is desired to evade the law, as it is called, 
is immaterial, because the very meaning of a line in the law 
is that you intentionally may go as close to it as you can if 
you do not pass it.” (Sup. Oil Co. vs. Miss., 50 S. Ct., 169.) 

“Wherever the law draws a line there will be cases very 
near each other on opposite sides. The precise course of the 
line may be uncertain, but no one can come near it without 
knowing that he does so, if he thinks, and if he does it is 
familiar to the criminal law to make him take the risk.” (U. 
S. vs. Wurzbach, 50 Sup. Ct. 167.) 
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Transfers of Estate Securities 
Procured for You 


Save yourself the exasperating 
and almost interminable detail work 
involved in procuring transfers of 
estate securities— 


—The searching for information 
and sifting of contradictory informa- 
tion as to which securities you must 
get waivers for and what waivers 
you must get in each different case; 
where and how to apply for the 
waivers needed; what inheritance 
taxes must be paid; will a court 
order for the transfer be required ; 
must a copy of the will or letters of 
administration accompany the re- 
quest for transfer; what transfer 


stamps must be affixed—and so on. 


The busy a can now put 
oti tae dae ond beter of ie on toe 
shoulders of The Corporation Trust 
Company. We first furnish you 
with exact information as to what 
documents (court order, copy of 


will, = fogs of appointment, etc.) 
to send us with the securities, 
then, with these in hand, we obtain 
all the necessary waivers, pay any 
inheritance taxes due, if desired, and 
turn back to you the new certificates 
or bonds made out in accordance 
with your instructions. 


Of course this service is per- 
formed only for attorneys. 


The cost is less than the attor- 
ney’s own time is worth. Send us 
the list of securities in any estate 
you are now ocean with state 
of incorporation of each, date of de- 
cedent’s death and residence at time 
of death, and we will submit an 
estimate on our charges for your 
consideration. 


Many lawyers are finding this spe- 
cial service a most valuable time and 
detail saver. Write today. 
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In connection with the recent de- 
cision of the Court of Appeals of 
Maryland in Thom et al. vs. Balti- 
more Trust Co., on appeal (148 A. 
234), there is interesting discus- 
sion on the subject of the pre- 
emptive right of stockholders to 
subscribe to a new stock issue au- 
thorized by their corporation. By 
proper action taken by the directors 
and stockholders of a bank it was 
determined that the bank would in- 
crease its capital stock and with the 
new stock acquire the shares of 
stock of another bank and effect a 
merger. A charter amendment pro- 
viding for the increase of capital 
was authorized. A contemporane- 
ous amendment of the charter pro- 
vided for pro rata preferential right 
to subscribe to new stock, generally, 
further providing however that in 
the event of the issue of stock for 
merger purposes or for acquire- 
ment of property otherwise the issue 
might be without preferential rights 
or with limited rights as determined 
by the directors. Certain of the 
stockholders, plaintiffs-appellants in 
the action, voted against the merger 
proposition and the use of the pro- 
posed new issue of stock for the 
purposes contemplated which in- 
volved a disregard of the privilege 
of proportional purchase on which 
they insisted. The purchasing bank 
is itself the resultant of a consoli- 
dation of two corporations one of 
which had been formed as the re- 
sult of an earlier consolidation. 
The charter of one of the companies 
last consolidating carried no pre- 
emptive right provision. The right 
was accorded in the charters of the 
companies that were parties to the 
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first consolidation but in one there 
was an important limitation not ap- 
pearing in the other. It was urged 
that the pre-emptive rights given by 
one or more of the extinct charters 
persisted and attached to the stock 
of the final consolidation, and fur- 
ther, that regardless of charters 
stockholders pre-emptively have 
preferential rights to subscribe. The 
court concurs in the conclusion 
reached below that a pre-emptive 
right would exist if new shares had 
been intended to be sold for cash 
but as they were to be issued in pay- 
ment of property (stock) the as- 
serted rights are not enforceable. 
The court says in regard to the com- 
plaining stockholders’ first conten- 
tion that “there could be no such 
survival of rights traceable to only 
one of the charters, or subject in 
one to a special limitation, because 
the uniform and equal recognition 
of the right in all the stockholders 
of the consolidated company is im- 
possible, under such conditions, so 
far as any charter origin of the right 
is concerned.” As to the second 
contention the court says that the 
pre-emptive right is well recognized 
when new stock is to be issued for 
money needed to increase the com- 
pany’s cash assets but is generally 
restricted to such issues, that it is 


‘not feasible to apply the rule or 


theory of pre-emptive right where 
the object of the increase of capital 
stock is to effect a merger or con- 
solidation or to acquire property, 
and that the provisions carried in 
the charter amendment including 
the restriction are in valid accord 
with principles which have adequate 
support in reason and authority. 
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Domestic Corporations 


Alabama. ' 


Right of stockholder to inspect corporation’s books. Here, the 
Supreme Court of Alabama affirms the judgment of the court below 
granting a stockholder’s petition for a writ of mandamus to compel 
his corporation’s president to permit him to examine the books, records, 
and papers of the corporation. The court says that mandamus is the 
appropriate remedy. Attention is called to the fact that § 7001, Ala- 
bama Code, gives to a stockholder the right here demanded with the 
one express limitation that it must be exercised “at reasonable and 
proper times.” The court states that “our cases hold, however, there 
is also an implied limitation that it shall not be exercised from ‘idle 
curiosity, or for improper or unlawful purposes.’” The defense here 
rested on the implied limitation; being a matter of defense, the burden 
of proof rested, so the court says, on defendant to establish it. In 
this he failed. Burns vs. Drennen, 125 So. 667. Thos. J. Judge, of 
Birmingham, for appellant. J. L. Drennen, of Birmingham, for ap- 
pellee. 


Canada. 


Dominion Income Tax Law. A second edition of A Treatise on 
the Dominion Income Tax Law by Charles P. Plaxton and Frederick P. 
Varcoe has just been issued. The work is an analysis of the Canadian 
income war tax act with commentaries and explanations and references 
to pertinent decisions bearing on the interpretation of its provisions. 
An appendix carries the act and amendments thereto. The book is pub- 
lished by The Carswell Company, Limited, 145 Adelaide Street, West, 
Toronto, Ontario, Canada, and is listed at $10. 


Delaware. 


Contested election for directors; fiduciary obligations of proxy 
holders; preferred stock without voting power allowed to vote. 
This is a stockholders action under Section 31 of the Delaware Corpo- 
ration Law to determine who were elected directors of a Delaware cor- 
poration (organized in 1919), at a meeting held for the purpose in 
1929. The certificate of incorporation authorized a capital of $150,000 
divided into 750 $100 preferred stock shares (preferences not being 
stated), and “the remaining $75,000 in shares of common stock without 
any par value” (without stating the total number of shares author- 
ized, or, as then required, the number of such shares with which the 
corporation would commence business, though the amount in dollars 
was stated). At the first meeting of directors several hundred of what 
purported to be non par value common stock shares, in the aggregate, 
were authorized to be issued as full paid to various directors for ser- 

_vices rendered in organizing the company and “in consideration of other 
. services to be rendered,” such allotment to include the shares alleged to 
have been originally subscribed for (the incorporators did not actually 
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- subscribe to any number of shares in the certificate) by these persons. 
(The certificate of incorporation did not confer on the board of direct- 
ors authority to fix the consideration for non par stock, and, therefore, 
the consideration could be fixed by the stockholders only, as then pro- 
vided by the statute. The stockholders have never fixed the considera- 
tion for any of the non par value stock issued by the corporation after 
its organization.) In an effort to correct the original imperfections a 
charter amendment was filed stating the number of authorized non par 
value shares and describing the preferences adhering to the preferred 
stock. The amendment further provided that the sole voting power 
resided in the holders of the common stock. (The vote authorizing this 
amendment is not to be questioned as both classes of stock voted for 
it unanimously.) At an annual meeting after the amendment, the 
stockholders, according to one set of minutes though not according to 
another set, unanimously voted to approve the action of the directors 
in issuing non par value shares “for services rendered.” Before and 
after the amendment considerable preferred stock and some additional 
common stock in the old form was issued including shares of both 
classes to the petitioner, such petitioner being the largest holder 
of preferred stock. Some non par common stock was issued to parties 
other than those heretofore mentioned. After the amendment all the 
old certificates were called in and new ones, in accord with the new 
charter provisions, were issued in exchange therefor. At the annual 
meeting of stockholders whereat, according to one set of minutes, 
the resolution of ratification was adopted petitioner’s common 
stock was voted by proxy in favor of the resolution by two directors 
to whom non par value shares had been originally issued, for serv- 
ices. Petitioner had no knowledge that such a resolution was to come 
before the meeting. Below, the Chancellor, though resolving against 
the minutes which purport to show the adoption of the resolution, says 
that even if it was adopted it would not be reasonable to hold the peti- 
tioner bound thereby since “it would be flying in the face of the simp- 
lest conception of justice to say that an agent could, without inform- 
ing his principal, use the authority of his agency to commit the principal 
to an act done by the agent solely in his own peculiar interest.” At the 
meeting in question in the action two tickets for directors were in nom- 
ination. Petitioner’s stock (the largest part of the preferred stock and 
some common) was voted for ticket A. The rest, a large majority, of 
the common stock was voted for ticket B which ticket was declared 
elected. The petitioner, a corporation, was at times represented on the 
board of directors; it had voted its common stock, the validity of all of 
which is now questioned, at numerous meetings of stockholders for elec- 
tion of directors and otherwise. The Supreme Court of Delaware af- 
firms the decree of the Chancellor declaring those to have been elected 
directors whose names appeared on the A ticket supported by petitioner. 
The court says that the appellees by their failure to object at prior 
elections or meetings did not waive their right to object at the last 
meeting and election the result of which election was the sole question 
before the Chancellor. It is declared that no doubt the Chancellor has 
the power, in appropriate proceedings, to cancel non par value stock, 
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Delaware. —Continued. 


because issued without corporate authority, and equally so, in a pro- 
ceeding ‘under Sec. 31 of the Corporation Law, to determine 
that any stock, the right of which was disputed, had not the right 
to vote. It is conceded by appellees that if any legal common stock was 
voted at the. meeting the preferred stock could not be voted and that 
the B ticket was properly declared elected. The court holds that all of 
the outstanding common stock is an illegal issue, and is void and not 
voidable merely; first, because the original charter provision for an 
amount in dollars for non par value stock without stating the number of 
shares is not only unauthorized by the law but is meaningless in view 
of the law (a contention that this stock was de facto stock at least, and 
so entitled to vote, is brushed aside by the court which says that whether 
or not there is such a thing as de facto stock this stock was not such as 
it is illegal in toto) ; second, because, since the common stock issue was 
void, a nullity, there was nothing to validate, nothing upon which the 
amendment could operate, the attempted cure by amendment was futile, 
as was the alleged ratification, to the extent of the stock issued for ser- 
vices, by vote of the stockholders; and, third, because neither before 
nor after the amendment did the stockholders fix the consideration for 
any of the non par value stock issued by the corporation. It is held 
then that all of the issued non par value stock was invalid at the time 
of the election and was not entitled to vote. Cases holding that stock 
might be issued contrary to law and not be void but voidable are dis- 
tinguished either because here third parties, creditors, are not concerned 
or in interest, or because here there was no power or authority from the 
state to issue the stock in question. All of such stock being illegal the 
court says that it is not necessary to decide whether or not there was 
any lawful consideration for the original allotment of shares for ser- 
vices but is constrained to hold that there was no lawful consideration 
since a part, and no doubt a large part, of the consideration was future 
services to be rendered and it is impossible to determine from the evi- 
dence, what portion of the consideration was services rendered (i. e., 
labor done, as provided by the statute). Appellants contend that even 
though the B ticket was not elected it cannot be successfully claimed 
that the A ticket was elected since its election would be by virtue of the 
votes of preferred stock which by the amendment was not entitled to 
vote, such amendment restricting the voting power to the common being 
a contract between the corporation and all its stockholders by which the 
preferred stockholders are bound. The court thinks “the provision 
means, that if there is any common stock legally issued and outstanding, 
that is entitled to vote, the preferred stock cannot vote, but if there is 
no such common stock the situation is the same as would be if no com- 
mon stock had been issued at all. The very necessities of the case 
would seem to compel the conclusion we have reached because a cor- 
poration would be unable to function if the particular class of stock that 
is given the sole right to vote has not been legally issued and cannot 
vote. Certainly the law does not contemplate such an unfortunate situ- 
ation.” Triplex Shoe Company, et al., vs. Rice and Hutchins, Incor- 
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porated, et al. (February 27, 1930, not yet officially reported). Marvel 
and Morford, of Wilmington, for Triplex Shoe Co., et al., respondents 
below, appellants. Charles C. Keedy, of Wilmington, for Rice and 
Hutchins, Inc., petitioner below, appellee. Robert H. Richards, of Wil- 
mington, for certain respondents below, appellees. 


Illinois. 





Providing for classes of stock of different par values but with- 
out substantial difference in relative rights, etc., is not permitted. 
Paragraph (6) of section 4 of the Illinois general corporation act 
provides that if there be more than one class of stock created for a cor- 
poration there shall be included in the statement of incorporation “a 
description of the different classes, the number of shares in each class, 
and the relative rights, interests and preferences each class shall repre- 
sent.” In answer to an inquiry, dated February 11, 1930, from the 
secretary of state as to whether or not he may issue a certificate of in- 
corporation to a company having stock of different par values, or some 
stock with. a par.value and some without par value, without 
there being some difference in the relative rights and preferences to 
warrant the issue of such stock, the attorney general says that he is 
“of the opinion that you are not authorized to file any statement of 
incorporation or issue any certificate of incorporation to a company 
proposing to divide its stock into classes having different par 
values, unless there is some substantial difference in the relative 
rights, interest, and preferences of such stock as set forth in such 
statement, which would afford a proper basis for such classification. 
There is a difference, however, between the character and the nature 
and uses of par value stock and no par value stock, which naturally 
divides such stock into two different classes and which justifies the issu- 
ance of such two kinds of stock at different prices, without any other 


difference in the rights, interests, and preferences of such kinds or 
classes of stock.” 


Kentucky. 


Contract entered into by vendor of corporation’s stock not to 
compete with corporation upheld. Here a man sold shares of 
stock in a Kentucky corporation engaged in the produce business and 
simultaneously entered into a contract with the vendees that neither he 
nor his wife would engage in the poultry and egg business in certain 
counties of Kentucky for a period of ten years. Subsequently the pur- 
chasers of the stock sold it and at the same time assigned to the buyer 
their interests in and benefits under the contract. Thereafter the orig- 
inal holder of the stock, or his wife, engaged in the poultry and egg 
business in the inhibited territory. Action is to enjoin them from 
carrying on such business. The court below granted the injunction and 
on appeal the Court of Appeals of Kentucky affirms the judgment. It 
was contended in defense that under the contract an attempt was made 
to sell the good will of the corporation in which good will the stock- 
holder had no vendible interest and so was a contract in restraint of 
trade and void as against public interest. It was further contended that 
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as to the wife there was no consideration moving to her for the execu- 
tion of the contract. The court says that the purchaser of another’s 
stock has’ acquired an interest in the corporation’s business which he 
may protect by such a contract from the seller, that a contract in partial 
and reasonable restraint of trade incidental to or in support of a sale 
by which, as here, the purchaser acquires an interest in a business is 
valid, and that, on authority of Allen vs. Allen, 258 S. W. 85, 86, the 
cash payment to the husband was a sufficient consideration to uphold the 
wife’s contract. Durham et al. vs. Lewis, 21 S. W. (2d) 1004. O. B. 
Bertram, of Campbellsville, for appellants. W. H. Spragens, of Leb- 
anon, for appellee. 


Montana. 


Domestic corporation may not have non-par value stock. Action 
here is in mandamus to compel the Secretary of State of Montana to 
file a proposed amendment of the articles of incorporation of a Montana 
corporation changing its authorized capital from $70,000 divided into 
70,000 shares of the par value of $1 each, to 10,000 shares of common 
stock without par value, the Secretary of State having refused to file 
such proposed amendment. In the Montana corporation law there is 
no provision specifically authorizing non-par value stock. Filing fees 
on original articles and on certificates of increase of capital are based 
on the amount of the authorized capital stock. The Montarta Supreme 
Court affirms the judgment below dismissing the proceeding. The 
court says that the statute imposes on the Secretary the duty to charge 
and collect the proper filing fees; that “the amount of money expressed 
as the par value of the shares of capital stock is entirely a matter of 
statutory regulation, although some par value would seem to be neces- 
sary in order to define the shares, unless the statute expressly authorizes 
the issuance of shares without a par value”; that it is the Secretary’s 
duty, before filing, to see to it that the statutes are substantially fol- 
lowed; and that since there is no provision in the Montana law for the 
organization of corporations “with a capital stock of a non-par value, 
nor fees prescribed for the filing of such type of articles” the Secretary 
was correct in refusing to accept and file the proposed amendment. 
Barnett Iron Works vs. Harmon, Secretary of State, U. S. Daily, 
March 12, 1930, page 6. C. E. Pew, for appellant. L. A. Foot and 
T. H. MacDonald, for respondent. 


Ontario. 


Interpretation of a charter provision relative to dividend dis- 
tributions. This case illustrates the necessity for care in the word- 
ing of the letters patent or charter of a company. The corporation here 
involved was chartered under the Dominion Companies Act. The let- 
ters patent made provision for two classes of stock, preference and or- 
dinary, the preference shares calling for 7% per annum cumulative 
dividends.. It is further provided that “the holders of such shares shall 
participate ratably with the holders of the issued ordinary shares in the 
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‘distribution of net profits after the holders of the ordinary shares shall 
have received dividends equal to those paid on the preferred shares.” 
It is the interpretation of this provision that is at issue. Plaintiffs are 
ordinary (i.e., common) stockholders. Over a period of 17% years 
dividends aggregating 12214% have been paid on the preference shares 
—i. e., at the rate of 7% per annum; during the same period dividends 
aggregating 79%, only, have been paid on the ordinary shares. By 
resolutions of the directors it was proposed to pay, for 1928, 8% divi- 
dends to each class. Action is to prevent the payment of the additional 
1% on the preference shares, the contention being that such payment 
(or any other payment in excess of 7% per annum) may not be made 
until the ordinary shareholders have been paid an aggregate percentage 
of dividends equal to the aggregate percentage of dividend payments 
made on the preference shares. The Ontario Supreme Court upholds 
the contention saying that such reflects the proper construction of the 
questioned provision. The court further says that though statements 
printed on the preference share and ordinary share certificates are con- 
trary to such construction the ordinary stockholders are not estopped 
thereby (rights of third party holders on the strength of the certificates, 
without notice, are not involved), since it is the charter provision that 
governs. Ramsay vs. Steel Co. of Canada, Ltd. [1929] 4 D. L. R. 879. 
R. S. Robertson, K. C., and A. W. Holmested, for plaintiffs. W. N. 
Tilley, K. C. and C. F. H. Carson, for defendants. 


Pennsylvania. 





Securities commission may not refuse registration as dealer in 
securities because it does not approve the financing plan back of 
the securities to be offered for sale. Plaintiff, an association “in 
the nature of an investment trust,” brought this action to compel the 
Pennsylvania Securities Commission to register it as a dealer in securi- 
ties which the Commission had declined to do. The court below or- 
dered registration; on appeal the Supreme Court of the state affirms. 
The court says that it passed on the powers of the Commission in Bag- 
ley vs. Cameron, 282 Pa. 84, 127 A. 311 and that in the opinion there are 
to be found the guiding principles to determine the present case since 
the law with which it is now concerned (Act of April 13, 1927, P. L. 
273) is a re-enactment in essence of the one construed in that action. 
There it was said that the act is intended to regulate the registration of 
stock and bond dealers rather than the issuance of securities and “does 
not contemplate the approval of the commission of the business expedi- 
ency of the plan of financing a corporation whose securities are to be 
offered for sale by the dealers * * * [but] an investigation to determine 
whether the securities are being offered to the public ‘honestly and in 
good faith’ without an intent to deceive or defraud.” Here, says the 
court, the commission misapprehended this ruling and instead of basing 
its determination on whether or not the securities were being offered to 
the public honestly and in good faith, without an intent to deceive or de- 
fraud (an adverse decision, in this regard, could not have been reached, 
on the evidence, so it is stated), “but upon its judgment of the business 
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. . » Organizations formed in connection 
with the Federal Farm Board’s activities . . . 
like equally important organizations formed 
for profit, in industrial and commercial 
activities, were incorporated by able counsel 
under the Delaware law . . . and, as usual 
with the ablest counsel, details of incorpora- 
tion and statutory representation were en- 
trusted to The Corporation Trust Company. 
Important business, experienced counsel, 
Delaware incorporation, and representation 
by The Corporation Trust Company, go 
usually together, whether the business be 
strictly commercial or quasi-governmental. 
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expediency of the plan of financing, which we said is not its function.” 
Insuranshares Corporation vs. Penn. Securities Com., 148 A. 107. 
Cyrus .E. Woods, Atty. Gen., and Michael E. Stroup, Dome Atty. 
Gen., for the Commonwealth. Ira Jewell Williams, ji 
Shunk Brown, both of Philadelphia, Beidleman & Hull, of Harrisburg, 
and James M. Beck, of Washington, D. C., for appellee. 


Texas. 


Corporation creditor’s action against stockholders for unpaid 
stock subscription must be at law, usually. Three creditors, in 
separate actions, obtained judgments against a corporation; nula bona 
executions were returned ; they joined in a bill in equity against the cor- 
poration and certain of its stockholders whose respective stock sub- 
scriptions have not been paid, so it was alleged. The United States 
District Court, N. D. Texas, Dallas Division, sustaining motions to 
transfer to law docket and to dismiss, says: “The liability of the share- 
holder is purely legal. It is statutory, and does not exist outside of it. 
There could exist such a state of liability and facts as would support 
the marshaling hand of equity, or the equitable creation of a fund for 
distribution. Such a case was written about in Thomson Electric Co. | 
vs. Dallas, etc., 54 F. 1001. But here the three creditors merely assert 
a non-payment of stock subscriptions, the securing of their respective 
judgments, the worthlessness of executions thereon, and the assertion 
of liability under the statute. No equity is indicated. They must pro- 
ceed at law.” It is further held that as there is no privity among the 
three judgment creditors each having secured its judgment in a sepa- 
rate action, there was improper joinder and each must resort to a mo- 
tion in the original suit or such other independent effort as the facts 
might justify, as orderly procedure and appropriate recognition of time 
honored rules do not permit that which might seem quite practicable 
here, in view of the conditions, namely, settlement of the controversies 
in one action. Hamilton Rubber Mfg. Co. et al. vs. United Tire 
Stores, Inc., et al., 36 F. (2d) 826. George T. Burgess, of Dallas, Tex., 
for the motions. John Davis, of Dallas, opposed. 


Virginia. 

Facsimile signatures and seal on stock certificates. Section 3793 
of the Code of Virginia providing for stockholders’ certificates has been 
amended by an act of the General Assembly, approved February 6, 1930, 
and now in effect, to authorize the use of facsimile signatures of cor- 
poration officers and facsimile seal, engraved or printed, on a stock 
certificate in any case where the certificate is signed by a transfer agent, 
or transfer clerk and by a registrar. 


West Virginia. 


Corporations as “freeholders.” It is provided by West Virginia 
law, in protection of the apple growing industry, that on the written re- 
quest of ten or more reputable freeholders of any county the state 

* entomologist shall ascertain whether or not any red cedar tree in the 
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locality is the host for apple rust or cedar rust, and if so he is author- 
ized to cause the tree to be so treated as to render it harmless or to be 
cut down. In this action, under the law, several corporations were 
included among the ten signatories of the request to the entomologist. 
It was contended that corporations are not “freeholders,” as the statute 
provides. The Supreme Court of Appeals of West Virginia, affirming 
the decree below dissolving a temporary injunction against the state 
entomologist and sustaining the law says, on the issue here mentioned, 
that it was shown that the particular corporations owned apple orchards 
in the vicinity and that “Corporations are not freeholders in a technical 
sense; but, because of the interest of these corporations in the very 
objects sought to be protected, we are of the opinion that the Legisla- 
ture meant to include them within the term ‘freeholders’ as used in 
the act.” Lemon vs. Rumsey, State Entomologist et al., 150 S. E. 725. 
A. C. McIntire, of Martinsburg, and Morton & Snyder, of Charleston, 
for appellant. Howard B. Lee, Atty. Gen., R. Dennis Steed, Asst. 
Atty. Gen., F. S. Tavenner, of Woodstock, Va., and Kilmer & Byrer, 
of Martinsburg, for appellees. 


Foreign Corporations 
Arkansas. 


Right of unqualified foreign corporation to sue on contract in 
Federal court. Section 1832 of the Crawford & Moses Digest of 
Arkansas Laws provides that “as an additional penalty, any foreign cor- 
poration which shall fail or refuse to file its articles of incorporation or 
certificate as aforesaid cannot make any contract in this State which 
can be enforced by it either in law or in equity.” The United States 
Circuit Court of Appeals, Eighth Circuit, affirming the decree below 
for the plaintiff-appellee foreign unqualified corporation says that it 
would be bound by a construction of the statute by the Supreme Court 
of Arkansas that a contract entered into in Arkansas by an unqualified 
foreign corporation is void, but considers, in view of apparent conflict 
in the decisions, that the question has not been finally put to rest by that 
court and so is free to give its own construction to the statute as ap- 
plied to this case. The court says that the statute on its face appears to 
be one affecting procedure and does not go to the question of the valid- 
ity of the contract. “As a procedural statute it is not, of course, binding 
on this court. The statute is penal in character, and hence must be 
strictly construed.” The court is of the view that the court below was 
correct in limiting this penal statute to contracts made in Arkansas but 
says that such a contract is not void but unenforceable only in the state 
courts and, as the statute is procedural, it is immaterial where this par- 
ticular contract was entered into as the statute has no application in the 
Federal courts and cannot be invoked. Brace vs. Gauger-Korsmo 
Const. Co. et al., 36 F. (2d) 661. A. L. Heiskell, of Memphis, Tenn., 
and Will G. Akers, of Little Rock, (Milton J. Anderson, of Memphis, 
Tenn., on the brief), for appellee Construction Company. 
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New Jersey. 


Action by nonresident against foreign corporation on account of 
acciderit in foreign state may be maintained in New Jersey court. 
Action is by a non-resident of New Jersey against a Pennsylvania cor- 
poration in New Jersey courts on account of injuries sustained in an 
accident occurring in Pennsylvania. On appeal it was urged that the 
trial court erred in not dismissing the action because New Jersey 
courts had no jurisdiction to hear and determine-the case. The 
Court of Errors and Appeal, holding this contention to be without 
merit, says: “It has repeatedly been held by our courts that an action 
can be maintained in this state, by a non-resident against a foreign 
corporation, for personal torts committed in another state, and as 
the action is transitory in its nature, the venue may be laid where ser- 
vice can be had.” Kopenhafer vs. Penn. R. R. Co., New Jersey 
Advance Reports, February, page 69. Wall, Haight, Carey & Hart- 
pence, for appellant. Frank M. Hardenbrook, for respondent. 


New York. 


Action in New York courts by nonresident of state against for- 
eign corporation on contract made and to be performed outside of 
state, will not lie though corporation is authorized to do business 
in state. Action was brought in a New York state court by an 
alien against an insurance company and a railroad company on account 
of loss of goods under bills of lading issued in Illinois covering ship- 
ment of merchandise from Chicago to Europe via Baltimore. The rail- 
road company is organized under the laws of Maryland, but is author- 
ized to do business in New York. The cause was removed to the United 
States District Court, S. D. of New York. In the state court a motion 
was made by the defendant railroad to dismiss for want of jurisdiction 
in the state court; this motion was renewed in the Federal court and is 
granted. Had the action been brought in the Federal court originally 
it would have been dismissed because none of the parties resides in the 
district. The court says that the transaction was in no way connected 
with New York or with any agency of the defendant located in that 
state and continues: “In terms, the state statute is broad enough to 
authorize this suit, but an application of the statute subjecting the de- 
fendant to the necessity of defending such claim in the courts of New 
York would impose upon its conduct of interstate commerce unreason- 
able burdens, and the statute so construed and applied would violate 
the commerce clause. The fact that the defendant railroad company 
is engaged in business im the state, and by doing business here has con- 
sented to be sued here, is no basis for the assertion of jurisdiction of 
actions by non-residents which arise in other states and which are en- 
tirely disconnected with the business it does here.” The court holds that 
the state court was without jurisdiction to entertain the cause of action 
and that the removal cannot give that which was lacking in the state 
court. _Panstwowe Zaklady Graviozne vs. Automobile Ins. Co. of Hart- 

* ford et? al., 36 F. (2d) 504. Granville W. Byrne, of New York City 
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New York.—Concluded. 


(Willard S. McKay, of New York City, of counsel), for plaintiff. 
Cravath, Henderson & deGersdorff, of New York City (S. Gardner 
Prime, of New York City, of counsel), for defendant Railroad 
Company. 


On what constitutes “doing business.” Action is in New York 
courts against a corporation, foreign to New York, and (obviously) not 
authorized to do business in that state. Defendant’s motion to vacate 
on the ground that it is a foreign corporation not engaged in business in 
New York and so that the court is without jurisdiction of the action 
against it was granted by the court below. The New York Supreme 
Court, Appellate Term, First Department, reverses the order, finding 
that the defendant is doing business in the state sufficient to authorize 
New York courts to take jurisdiction. It is conceded that defendant, 
by a representative present in the state, solicits orders in New York; 
whether the orders are written or oral does not appear nor is it in 
evidence that the customer is advised that his order is subject to ac- 
ceptance at the home office. The court concludes from the evidence 
that in certain cases at least the solicitor may accept orders for dyeing 
or finishing on his own initiative and distinguishes those cases wherein 
it was developed that the orders were in writing and were taken on the 
express condition that they were subject to confirmation at the home 
office. The court says further that the doing of business “is appar- 
ently confirmed by the fact that it maintains desk room and telephone 
facilities in this state, and has its office listed in the telephone directory, 
as well as on the bulletin board of the building. What is more, defend- 
ant’s letterheads refer to the home office in New Jersey as the ‘main 
office and plant’ and list the New York office right alongside.” Mad- 
ison Distributing Co., Inc., vs. Phoenix Piece Dye Works, Inc., 239 
N. Y. Sup. 176. Herman C. Pollack, of New York City, for appel- 
lant. Hughes, Schurman & Dwight, of New York City (Ralph S. Har- 
ris, John Fletcher Caskey, and Curtiss Ely Frank, all of New York 
City, of counsel), for respondent. 


South Carolina. 


On service of process and what constitutes “doing business” in 
case of parent and subsidiary corporations. Much is involved in 
this case other than the matters covered in the digest. The United 
States District Court, E. D., South Carolina, citing numerous. United 
States Supreme Court decisions and quoting from several of the opin- 
ions says: “It is well settled that ownership of stock in a subsidiary 
which is doing business within a state does not bring the company own- 
ing or controlling the stock within the state in the sense of ‘transacting 
business’ therein, and does not subject the parent company to local juris- 
diction for the purpose of service of process upon it.” It then says, 
again citing United States Supreme Court cases, “it is well settled that 
the fact than an agent of a nonresident corporation may be within the 
state for some more or less incidental matter in connection with the 
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interest within the state does not render such corporation amenable to 
suit therein.” Finally, referring to cases wherein a: subsidiary cor- 
poration has been treated as one with its parent corporation in order 
that substantial justice might be done, the court says that such cases 
have no application to the instant question which is whether or not the 
parent corporation is present within the state so as to render itself 
amenable to the jurisdiction of the court. La Varre vs. International 
Paper Co. et al., 37 F. (2d) 141. Melton & Belser, of Columbia, and 
Perrin & Tirsley, of Spartanburg, for plaintiff. Nelson & Mullins, of 
Columbia, for defendants. 


Texas. 


On service of process on unqualified foreign corporation. P. F. 
Collier & Son Company is a Delaware corporation. It is not author- 
ized to do business in Texas, transacts no business there, and has never 
had an office or agent within that state. P. F. Collier & Son Distribut- 
ing Corporation is a New Jersey corporation, is qualified in Texas, and 
has offices and agents there. In an action against the “company” in the 
United States District Court, S. D. Texas, Brownsville Division, service 
of process was made in Texas on an agent of the “corporation.” It is 
held that the court acquired no jurisdiction of the “company” by the 
process served and the motion to quash and set aside the service is 
sustained. The opinion is in effect a summary of United States Su- 
preme Court and other decisions on the taking of jurisdiction of foreign 
corporations, in the absence of statutory requirement or express con- 
sent, with extensive quotations from the opinions. The court says: 
“whatever may have been the state of the law in its earlier enunciation, 
it is now definitely settled that jurisdiction over a foreign corporation 
may be asserted only when facts are presented which show not merely 
a doing of business of some kind in the district of suit but such a doing 
of business there as that the inference may be fairly drawn that the 
corporation is there present, and, further, that the person, by the service 
on whom the jurisdiction is claimed, must in a real sense represent the 
corporation there.” Creager vs. P. F. Collier & Son Co. et al., 36 F. 
(2d) 783. Kennerly, Williams, Lee, Hill & Sears, of Houston, for 
plaintiff. Seabury, George & Taylor, of Brownsville, and Fulbright, 
Crooker & Freeman, of Houston, for defendants. 


Wisconsin. 


Sale of its stock by foreign corporation constitutes “doing busi- 
ness”.—On the full faith and credit clause. Action here is by the 
receiver of a Minnesota corporation, not authorized to do business in 
Wisconsin, brought in a Wisconsin court against a resident of Wisconsin 
on account of his “double liability” on stock of the Minnesota corpora- 
tion sold to him in Wisconsin. The stock had been owned by the de- 
fendant for several years; he had attended stockholders meetings, by 
proxy ; he had received no dividends ; he had never been an officer. The 
defendant contended that the sale of the stock to him was void since the 

. foreign corporation had neglected to qualify in Wisconsin. The Wis- 
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consin Supreme Court, reversing the court below, cites Southwestern 
Slate Co. vs. Stephens, 120 N. W. 408, as authority for the proposition 
that the sale of stock by a foreign corporation in the state is the doing 
of business within the meaning of the statute forbidding such, without 
first having filed its articles of incorporation with the secretary of state, 
and that such business is void, but holds that under the rule of Allen 
vs. Fulton, 167 N. W. 429, the purchaser by retaining the stock and 
exercising the privileges attendant on ownership has ratified the trans- 
action and is estopped from advancing the defense stated. It was fur- 
ther urged that defendant could not be sued in Wisconsin as § 226.06 
W. S. provides that if a foreign corporation was not qualified at the 
time of making the sale neither it nor a receiver thereof, however ap- 
pointed, may bring suit in Wisconsin courts against a Wisconsin 
resident on account of a stock subscription, or stock liability or assess- 
ment, however imposed, unless dividends had been received on the stock 
or the stockholder had acted as an officer of the corporation. In answer 
it was contended that the section is unconstitutional as subversive to the 
full faith and credit clause. The action here is to enforce an assess- 
ment made by a Minnesota court, affirmed by the Supreme Court of that 
state. The court says that the full faith and credit clause rather than 
comity, unaffected by the clause, is involved, and cites the decision of the 
United States Supreme Court in Converse vs. Hamilton, 224 U. S. 
243, to the effect that under the clause the courts of Wisconsin could not 
deny the right of a receiver of a Minnesota corporation to prosecute an 
action in Wisconsin against a citizen of that state, on his liability under 
an assessment against him as a stockholder in such corporation made by 
the courts of Minnesota. Cox vs. Hanson, 228 N. W. 510. Linderman, 
Ramsdell & King, of Eau Claire, for appellant. Jeffris, Mouat, Ocs- 
treich, Avery & Wood, of Janesville, for respondent. 


Taxation 


California. 


Motor vehicle registration act held valid. §77 (b) and (c) of the 
Motor Vehicle Act of California, 1923 California Statutes, c. 266, as 
amended, 1927 C. S., c. 844, provides for a state graduated license or 
registration fee for registration of motor vehicles used for transportation 
“of passengers for hire or for transportation of property.” In the 
case of vehicles propelled by power other than electric if the weight of 
the vehicle without load is less than 3000 pounds the special registra- 
tion fee here involved is not imposed. It is conceded that all Califor- 
nia cities have passed ordinances, as authorized by the Constitution, im- 
posing distinct and additional registration fees. Seventy-five per cent of 
these last named fees are applied to the maintenance of streets in cities. 
One half of the state fees are distributed to the counties to be used 
for county road purposes and one half is devoted to state road main- 
tenance. One of the petitioners operates its vehicles within city limits 
entirely ; the other largely but not entirely so. No question of interstate 














Indiana. 
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both the State and the Federal constitutions. The petitioner in one case 
contended that the registration fees were “tolls” prohibited by the Fed- 
eral Highways Act, 42 Stat. 212. The United States Supreme Court 
(Feb 24, 1930), affirming the judgment below, sustains the law 
against all the objections raised. Carley & Hamilton, Inc., et al. vs. 
Snook, as Chief of the Division of Motor Vehicles, and Cottingham & 
Meginnes (City Transfer Co.) vs. Same, 50 Sup. Ct. 204. Edwin C. 
Ewing, of Seattle, Wash., W. R. Crawford, of San Francisco, and 
Henry G. Hotchkiss, of Washington, D. C., for appellants. U. S. 
Webb and William F. Cleary, both of San Francisco, for appellees. 


An attempt to enforce, within the State of New York, the rev- 
enue laws of Indiana. The following is quoted from THE JouRNAL 
for May, 1929, page 426: “In Tue Journat for February, 1929, page 
354, we made brief mention of the decision of the United States Dis- 
trict Court, S. D. of N. Y. (28 F. (2d) 997) in this cause, in which 
the court said ‘I do not conceive it to be the duty of this court, not- 
withstanding the weight of insistence to the contrary, to undertake the 
enforcement, within the state of New York, of the revenue laws of 
Indiana.’ The U. S. Circuit Court of Appeals, Second Circuit, has 
affirmed the judgment (30 F. (2d) 600).” The United States Supreme 
Court (February 24, 1930) affirms the decree, considering it unneces- 
sary, however, “to express any opinion upon the question considered 
below, whether a Federal court in one State will enforce the revenue 
laws of another state” as it concludes that the petitioner, a treasurer and 
tax collector of an Indiana county, lacked legal capacity to sue in a 
New York Federal court since “he has no better standing to bring 
suits in courts outside Indiana than have executors, administrators, or 
chancery receivers without title, appointed under the laws and by the 
courts of that state. It is well understood that they are without au- 
thority, in their official capacity, to sue as of right in the Federal courts 
im other States. * * * The reasons on-which rests this long estab- 
lished practice in respect of executors, administrators and such re 
ceivers apply with full force here.” Moore, as Treasurer of Grant 
County, Indiana, vs. Mitchell et al., 50 Sup. Ct. 175. Henry M. 
Dowling, of Indianapolis, and Russell H. Robbins, of New York City, 
for petitioner. Louis Connick and Graham Sumner, both of New York 
City, for respondent. : 


Delaware Corporations Organized 


444 corporations were organized under the laws of Delaware from 
February 21 to March 20, as against 495 for the preceding 30-day 
period, and 586 for the corresponding period of one year ago. 








commerce is involved. The state tax was assailed as being violative of 
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Some Important Matters for 
April and May 


This calendar does not purport to cover general taxes or reports to other than 
state officials, or those we have been officially advised are not required to be filed. 
The State Report and Tax Service maintained by The Corporation Trust Company 
System sends timely notice to attorneys for subscribing corporations of report and 
tax matters requiring attention from time to time, furnishing information regarding 
forms, practices and rulings. 


AtasAMA—Annual Franchise Tax Payable April 1. but may be paid 
without penalty until April 30.—Domestic and Foreign Corps. 
ArKansas—Income Tax Return due on or before May 15.—Domestic 
and Foreign Corporations. 
Cotorapo—Annual License Tax due on or before May 1.—Domestic and 
Foreign Corporations. 
DeLawaArE—Annual Franchise Tax due after April 1 and before July 1. 
—Domestic Corporations. 
DoMINION oF CAaNADA—Annual Summary due between April 1 and June 
1.—Domestic Companies having capital stock. 
Annual Income Tax Return due on or before April 30.—Do- 
mestic and Foreign Corporations. 
Fioripa—Annual List of Officers and Directors due on or before June 
1.—Domestic and Foreign Corporations. 
Maine—Annual Tax Return due on or before June 1—Dom. Corps. 
MassacHusetts—Excise Tax Return due between April 1 and April 
10.—Domestic and Foreign Corporations. 
Missourtr—Annual Franchise Tax due on or before May 15.—Domestic 
and Foreign Corporations. 
Income Tax due on or before June 1.—Dom. and For. Corps. 
Montana—Annual Report due in April or May.—Foreign Corporations. 
Annual License Tax based on net income due between June 1 and 
June 15.—Domestic and Foreign Corporations. 
NEBRASKA—Statement to Tax Commissioner re: stockholders residing in 
Nebraska, due on or before April 15.—Foreign Corporations. 
New Jersey—Annual Tax Return due on or before first Tuesday of 
May.—Domestic Corporations. 
New Yorx—Return of Information at Source due on or before April 
15.—Domestic and Foreign Corporations. 
Quesec—Sworn statement for Treasury Department due on or before 
May 1.—Domestic and Foreign Corporations. 
TeNNESSEE—Annual Excise Tax Report due on or- before May 1.—Do- 
mestic and Foreign Corporations. 
Texas—Annual Franchise Tax due on or before May 1.—Domestic and 
Foreign Corporations. 
Vermont—List of Stockholders due on or before April 5.—Domestic 
and Foreign Corporations. 
West Vircinra—Annual Report due in April—Foreign Corporations. 
Wisconstn—Income Tax due on or before June 1.—Domestic and For- 
eign Corporations. 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with the various departments of its business 
The Corporation Trust Company publishes the following 
supplementary pamphlets and forms, any of which it is al- 
ways glad to send without charge to readers of The Journal: 


Questionnaire on Business Outside State of Organization. This is a 
form for attorney’s use in determining when a corporation should be 
qualified. The questions are those which will usually bring out the 
points necessary to be considered. 


Why a Transfer Agent? The question of why corporations, even those 
of small capitalization or with inactive or closely held stock, are 
safer when their stock records are in the hands of an experienced 
transfer agent is answered in this pamphlet by actual incidents from 
the experiences of different corporations. 


Why Corporations Leave Home. This is an informal discussion, from 
the business man’s point of view and in layman’s language, of why 
so many business companies are organized under the laws of Dela- 
ware instead of in their home states. While primarily for laymen, 
lawyers also may find this pamphlet useful when considering the 
matter of what state to choose for incorporation of a client’s business. 


Analysis of Delaware Amendments of 1929. In this especially prepared 
pamphlet the full text of all provisions, both of the corporation law and 
the franchise tax law, which were changed by the amendments of 1929 
is so presented as to show (1) the law as it stood before amendment; 
(2) matter repealed; (3) new matter. Then, immediately following 
each section changed, is a short, clear explanation of the reason for and 
effect of the change. 


What Constitutes Doing Business. (Revised to July, 1928). A pamphlet 
containing brief digests of decisions selected from those in the various 
states as indicating what is construed in each state as “doing business.” 


Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages for business corporations, the 
attractive provisions for non par value stock, and a brief summary of 
the statutory requirements, procedure and costs of incorporation. 


Special Reports. When cases are decided that seem to be of some par- 
ticular interest or significance in connection with the matter of doing 
business by foreign corporations, The Corporation Trust Company 
sometimes issues one of these special reports. One on the Southwest 
Company case is now available. 


Transfer Requirements Chart. This supplement to The Stock Trans- 
fer Guide and Service shows the classifications into which requests for 
stock transfer are divided and how the principal requirements for each 
classification may be determined, either by transfer agent or the 
individual desiring transfer made. 
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Federal Trade Commission 
Proceedings 


are raising questions of unfair competition that closely 
concern all firms and individuals engaged, or about to 
engage, in interstate commerce. The Federal Trade 
Regulation Service will keep you supplied with the latest 
information throughout the year. 


VOLUME I 


The Laws, in continuity, without interpolation. 

The Acts Annotated—A compilation of law_sec- 
tions and annotations reporting all past Court 
decisions, complaints, orders, stipulations, rulings, 
etc. 

Cumulative Index—All new matters indexed and 
keyed to the “Acts Annotated.” 

Table of Cases with references to annotations and 
full texts. 

General Index to the compilation. 


VOLUME II 


Docket of Complaints—Reporting all Commission 
complaints, in numerical sequence, specially indexed 
by name and by business involved, with back- 
reference to the compilation in Vol. I. See “Gen- 
eral Index” (Vol. I) as to practices involved. Sup- 
plemented by— 

New Commission Proceedin New Stipulations, 
and Comment on Anti-Trust Cases, indexed by the 
Cumulative Index (Vol. I). 

Trade Practice Conferences—Indexing and report- 
ing the full texts of all rules adopted in trade prac- 
tice conferences. 

Report Letters—A division for filing report let- 
ters in inverse order—the last on top. 

Rules, Personnel Forms for assistance in prac- 
tice and procedure before the Commission. 

‘commission Inquiries—Noting Commission inves- 
— authorized by Congressional act or reso- 
ution. 


VOLUMES Ill TO VI 


Court Decisions—Reporting the full texts of all 


Court qpuees annotated and reported in Volumes 
I and IL. 


Complete six volume service to May 1, 1931, $95, to May 1, $130. 
The first two volumes only, to May 1. 188i, $85. Write today on hae 


COMMERCE CLEARING HOUSE, INC. 


Loose-Leaf Service Division of The Corporation Trust Company 


529 S. Franklin St., Chicago, IIl. 
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Get This Questionnaire 


Simplifies the Attorney’s Task of Deciding 
When and Where His Client Should 
Be Qualified 


For many years The Corpora- 
tion Trust Company has been 
oe up a great file of ex- 
tracts state laws, court de- 
cisions, and official rulings, re- 
lating to the transaction of busi- 
ness by corporations outside the 
state of incorporation. 

The information in this file 
has helped many thousands of 
lawyers to solve the question 
of whether or not a client’s 
business required qualification 
as a foreign corporation. 

But it has not always been 
easy for the lawyer to know 
just what information to ask 
for in a particular case, or for 
our organization to know just 
what information would be 
helpful. 


This obstacle has now bem 
removed. 

With a new form of 
tionnaire, which covers in de- 
tail most of the points that 
arise in connection with what 
constitutes doing business, the 
lawyer by the simple act of 
answering such of the questions 
as have a bearing on his client’s 
method of doing business, auto- 
matically constructs a visuali- 
zation of the transactions of 
his client from which it is easy 
to pick out from the file the 
exact information applicable. 

No charge is made to attor- 
neys for this service. ies 
of the Questionnaire are free. 
Send for one today, addressing 
the office nearest you. 


THE, COREORATION TRUST COMPANY 


120 Broadway, New York 
Affiliated with 
The Corporation Trust Company Spstem 


Chicago, 112 W. Adams St. 

Pittsburgh, Oliver Bidg. 

atsaan 815 15th St. N.W. 

Los Angeles, Security Bldg. 

Cleveland, Union Trust Bi 

Kansas City, R. A. Long Bl 

San Francisco, Mills Bidg. 

Atlanta, Healey Bldg. 

Cincinnati, Union Central Life Bldg. 
Portland, Me. 281 St. John St. 


and 


see. , Fidelity- ie. Fe — 
: ton, ae Nat’1B Bid 5 

orporation eo te oh, 0. 
St. Louis, Fed. Com. Trust Bldg 
Detroit, “igor: Sav. Bank ate. 
Minneapolis, Security Bldg. 
ae * ie ht St. 

Market St. 

— ae 180 State St. 
Buffalo Agency, Ellicott Sq. Bldg. 


The Corporation Trust Company of America 
7 West Tenth Street, Wilmington, Delaware 








